PHILIP MORRIS COMPANIES INC. 

PRIVILEGED AND CONFIDENTIAL 


INTER-OFFICE CORRESPONDENCE 

120 PARK AVENUE, NEW YORK, N.Y 10017 


TO. 

FROM. 

SUBJECT. 


Attached hereto is a letter which the Federal Trade Commission sent 
yesterday to Congressmen Whittaker and' Luken, in reply to their letter of 
August 18, 1989, requesting the Commission’s views on whether our payment to 
have Lark included in a recent James Bond film, and other similar product 
placements, violated the Federal Cigarette Labeling Act or the Federal Trade 
Commission Act. 

The Commission's letter, which is signed by the Chairman, concludes that 
"the paid*for placement of a brand name cigarette in a film" dbes constitute 
advertising as that term is used in both the relevant statutes. (The letter 
does not addtess the question whether placement of products without the payment 
of a fee would constitute advertising.) 

The Commission says that it has no rulemaking authority under the Cigarette 
Labeling Act. With respect to the FTC Act, which prohibits "unfair" and 
"deceptive" practices, the Commission also points out that it is prohibited by 
the statute from engaging in a rulemaking proceeding relating to advertising 
that may be "unfair." However, with' respect to advertising practices that are 
alleged to be "deceptive",, the Commission concludes that it does have the 
authority to engage in a rulemaking proceeding. 
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Placement of Product in Movies 



December 21, 1989 


In that connection, the Commission states that the relevant question is 
whether the failure of a cigarette advertisement in a movie to> display a health 
warning in a clear and conspicuous manner would constitute a deceptive act or 
practice. The Commission concludes that further consideration of that issue is 
warranted, and has instructed the staff to engage in a comprehensive analysis of 
the applicable statutory authority, and of the manner in which health warnings 
should be displayed, if they are necessary. The staff is also directed to 
dievelop recommendations on various enforcement options. 

JO' 

My own view, and that of Arnold & Porter, is that the Commission's decision O 
to engage in a study constituted a convenient way to comply with the JO 
Congressmen's deadline for a reply, while buying more time. The study will CH 
probably take several months to complete. 00 

With respect to remedies that could be available to the Commission if they ^ 
conclude that the practice of paying fees for the placement of products in 
movies constitutes a violation of the Act, a number of alternatives are 
possible. The Commission could initiate a rulemaking proceeding, which would'be 
quite lengthy, and which could ultimately result in a rule that would either 
prohibit or significantly circumscribe this practice, on an industry-wide basis. 

The Commission could also initiate an investigation of specific situations, 
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leading to the possible issuance of a complaint against one or more companies 
for violation of the Act. The subsequent judicial proceeding would also be 
quite lengthy, and if the Commission should ultimately prevail, it would issue a 
cease and desist order against the company or companies involved. 

There are a number of open questions which the Commission's letter does not 
address. One is whether providing free product and signage, as opposed to 
placement for a fee, would involve a deceptive act or practice. Another is 
whether paying a fee for a cigarette which is not marketed in the United States 
by the company which pays the fee ( i. e. . Lark in the case of the James Bond 
movie) is something that is comprehended at all by the FTC Act. A third is 
whether the producer's decision to include the Surgeon General's warning at the 
end of the James Bond movie cured whatever problem the Commission may perceive. 
Presumably, these and other issues may be included 1 in the scope of the study to 
be conducted by the staff. 

My view is that it will be quite a while before anything definitive happens 
at the Commission, and that the ultimate outcome is not likely to have a 
significant impact on us, particularly in view of our current approach to 
product placements in movies. What concerns me more is the overall tone of the 
Commission's letter, and, in particular, the following statement which appears 
in the last paragraph: "We, too, are especially concerned about these Important 
issues involving smoking and health." This statement is consistent with other 
recent comments that have been made by Chairman Steiger. 

As you may recall, Whittaker and Luken had also sent a letter to the 
Justice Department, requesting a criminal investigation of the James Bond 
situation, and 1 similar product placement activities. The Justice Department has 
jurisdiction to proceed both criminally and civilly if they conclude that the 
Cigarette Labeling Act or the Act banning the broadcasting, of cigarette ads has 
been violated. To date, the Justice Department has not responded to the 
Congressmen's request. (Unlike the FTC, the Department's budget is not subject 
to the jurisdiction of the Whittaker-Luken Subcommittee.) Our counsel are of 
the opinion that none of the activities in which we have engaged would support a 
criminal prosecution. 
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